By Steven R. Selsberg

Enacted in 1973, the Texas Deceptive Trade Practices Act (“DTPA”) is
intended to “protect consumers against false, misleading, and deceptive business
practices, unconscionable actions, and breaches of warranty and to provide effi-
cient and economical proce-
dures to secure such protec-
tion.”! The DTPA is a com-
plex statute. Compounding
the difficulty in analyzing a

DTPA claim is the DTPA’s

evolving nature. Since 1973

the statute has undergone
. J eight amendments.?

Several of the amend-
ments have added provisions
that leave key questions unre-
solved and that trigger some
intriguing arguments. This
article will discuss unre-
solved issues relating to
plaintiff status under the
DTPA. The reason these
issues exist is because the rel-

evant DTPA provisions are
e not precisely drafted, leaving
important provisions subject

to different interpretations.
This article will examine how
the courts have addressed
these issues, how the com-
mentators have suggested

How ShOUId Courts Compensate they be resolved and, because

such authority is scant, will

ACTIVISM

offer the author’s own analy-

for a Poorly Drafted Statute? < o we prdcament couns
face when analyzing poorly
drafted provisions.

The Definition of "Consumer”

The DTPA provides a private cause of action only to “consumers.” The
plaintiff bears the burden of establishing “consumer” status.3 Whether the plain-
tiff is a “consumer” is determined by the court, as a question of law 4

Section 17.45(4) of the DTPA defines “consumer” as follows:

“Consumer” means an individual, partnership, corporation, this
state, or a subdivision or agency of this state who seeks or acquires
by purchase or lease, any goods or services . . . .

Under this definition, the class of “consumers” is explicitly limited to individuals,
partnerships, corporations, the State of Texas and its subdivisions and agencies.
Although this definition is broad enough to include most potential plaintiffs, it
certainly does not include all potential plaintiffs. Most significantly, a literal
application of this definition would exclude entities such as joint ventures, unin-
corporated associations, other state governments or the federal government.

No Texas court has directly addressed whether these entities should be
excluded from consumer status. This is probably because defendants have not yet
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exploited this gap in the statute. In Zachry-Dillingham v.
American President Lines, Ltd.,5 for example, the court noted
that the plaintiff was a joint venture,® but addressed only the
defendant’s contention that the plaintiff’s DTPA claim was pre-
empted by federal law. The court reversed the trial court’s sum-
mary judgment in favor of the defendant on the preemption
issue and remanded the case, without addressing whether the
plaintiff qualified as a DTPA consumer. In all likelihood, the
court did not address the issue because the defendant failed to
assert it as a defense.

Other authorities also have not analyzed the issue in any
detail. Only one commentator, a leading authority on the DTPA,
has observed, in passing and without supporting authority, that
any “entity” that otherwise fits the definition of “consumer”
qualifies as a plaintiff.”

One argument to support the position that the DTPA’s defi-
nition of consumer should be liberally construed to include enti-
ties excluded by a strict application of the definition, such as
joint ventures and unincorporated associations, is that it seems
illogical for the Texas legislature to differentiate between a part-
nership and a joint venture in a way that would entitle one to
consumer status and the other not. Nevertheless, the legislature,
whether intentionally or unintentionally, left the door open for
defendants to make such arguments. Only those who advocate
judicial activism would maintain that courts are not restricted to
applying the plain language of the statute.

Plaintiffs arguing for a broader interpretation of the defini-
tion of consumer would point out that the statute itself directs a
liberal construction of its provisions. Section 17.44 of the
DTPA, entitled “Construction and Application,” states that the
DTPA “shall be liberally construed and applied to promote its
underlying purposes. . . .8 It is true that such a construction
weighs in favor of a broader class of plaintiffs. Certainly, if a
partnership that satisfies the other elements of the definition of
“consumer” can assert a DTPA claim, then a liberal construction
would dictate that a joint venture that similarly satisfies the
other requisites of the definition of “consumer” should be able
to assert a DTPA claim.

There are, however, strong counterarguments. Those who
oppose judicial activism would argue courts are bound to apply
the definition of “consumer” as it is plainly written, and if the
legislature does not like the result it must alter the statute.
Moreover, the DTPA’s definition of “person,” which defines the
class of defendants, is all-inclusive. Under Section 17.45(3) of
the DTPA, a “person” is an individual, partnership, corporation,
association, or other group, however organized” (emphasis
added). Thus, the legislature defined a more precise, less
restrictive class of litigants within the same statute. Therefore,
it is a bold step for courts to rely on a vague instruction to “lib-
erally construe the statute,” and ignore what is plainly contained
therein. It is more appropriate for jurists to apply the statute as
it is written, and assume that the legislature purposefully limited
the definition of “consumer.™

As previously noted, the State of Texas, and its agencies
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ingly precluded from pursuing DTPA remedies when similarly
acting as a private citizen. While no authorities have discussed
this distinction, the discriminatory impact the DTPA’s defini-
tion of consumer has against other states and the federal govern-
ment may very well raise Constitutional issues.

The Role of "Business Consumer”

Beginning with the DTPA’s 1983 amendments, the statute
excludes from plaintiff status certain “business consumers.”
Only a business consumer that “has assets of $25 million or
more or that is owned or controlled by a corporation or entity
with assets of $25 million or more,” is excluded.!0 This provi-
sion is frequently referred to as the “business consumer exclu-
sion.” The purpose of this provision is to exclude from DTPA
plaintiff status entities that are too sophisticated to merit the
protection the DTPA provides to consumers.

The business consumer exclusion is an affirmative defense.
Thus, a defendant must raise the issue by special exception and
the defendant bears the burden of establishing the exclusion.!!

Section 17.45(10) of the DTPA defines a “Business
Consumer” as

an individual, partnership, or corporation who seeks or
acquires by purchase or lease, any goods or services for com-
mercial or business use. The term does not include this state
or a subdivision or agency of this state.

This definition of business consumers raises at least two issues.
First, because the definition of “consumer” does not explicitly
mention entities such as joint ventures, the definition of
“Business Consumer,” which is a subset of consumers, likewise
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does not explicitly include such entities. No doubt a joint ven-
ture can be as sophisticated as a partnership; thus, while no
authorities have examined the issue, it is likely that if a joint
venture or unincorporated association can be a consumer, it
could also be a business consumer.

Second, as previously noted, the business consumer exclu-
sion denies plaintiff status only to business consumers with over
$25 million in assets. The statute, however, provides no guid-
ance as to how courts applying the business consumer exclusion
should measure assets — is the standard gross assets or net
assets? With respect to this issue, courts simply are not able to
apply the literal language of the statute; there is an ambiguity in
the statute that courts are forced to resolve.

The majority of authorities addressing this issue have found
that gross assets are the appropriate standard. In Eckman v.
Centennial Savings Bank,'? the plaintiffs were a group of indi-
viduals operating as a joint venture, but suing in their individual
capacities (perhaps to avoid raising the issue of whether a joint
venture was a proper plaintiff under the limited definition of
“consumer”). The individuals’ financial statements were part of
the trial court record. Although the Texas Supreme Court decid-
ed the case on the basis that defendant had neither pled the busi-
ness consumer exclusion as an affirmative defense nor estab-
lished the exclusion through sufficient evidence, the court, in a
footnote, tabulated the individuals’ assets using the financial
. statements, and compared the total to $25 million.!3 In doing so,
the court examined gross assets, not net assets.!4 Although the
footnote is dicta, it may be persuasive to other Texas courts or a
federal court addressing this issue without Texas precedent.!d

The other authorities that have discussed this issue have
likewise supported the position that courts should examine
gross, rather than net, assets. Although there are no committee
or legislative reports providing insight as to whether the legisla-
ture intended that courts examine gross or net assets, the tapes of
the legislative debates over the amendment indicate the legisla-
ture intended “assets” to mean “gross assets.”!6 A leading
authority reasons that the gross assets approach would exclude
from consumer status a large business, with holdings over $25
million, regardless of the corporation’s amount of indebtedness,
thus serving the statute’s objective of excluding sophisticated
businesses from consumer status.17

In Alliance Savings and Loan Association v. Tri-State
Insurance Co., et al.,'8 however, the court appeared to apply a
net assets standard in determining whether the business con-
sumer exclusion barred plaintiff’s DTPA claim. In Alliance, the
trial court had instructed a verdict for defendants on plaintiff’s
DTPA claim, ruling that plaintiff did not have consumer status.
The court of appeals addressed all three of defendants’ con-
tentions that plaintiff did not qualify as a DTPA consumer. In
rejecting one of defendants’ arguments, that the business con-
sumer exclusion disqualified plaintiff from consumer status, the
court relied on the fact that “Alliance was in receivership and
had a negative net worth....” (emphasis added). Although the
court affirmed the trial court’s ruling on other grounds, it is
noteworthy that the court appeared to apply a “net worth” stan-
dard in evaluating the business consumer exclusion.
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Conclusion

The Texas legislature must continue to refine the DTPA.

Courts confronting DTPA interpretation issues will have to
deliberately ignore the statute’s language to reach the result the
legislature probably intended, arguably exceeding the authority
granted to the judiciary. Moreover, courts continue to bear the
burden of resolving ambiguity in the statute. The judicial process
would be well served if the Texas legislature enacted more pre-
cise DTPA provisions, including those relating to plaintiff status
under the DTPA. B
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